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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JEREMY J. KITER,
Defendant-Appellant.

NO. 47901-2020
Franklin County Case No.
CR-2009-1393

RESPONDENT’S BRIEF

Has Jeremy J. Kiter failed to show that the district court abused its sentencing discretion
when it revoked his probation and imposed his sentence of five years with two years determinate
upon his conviction for burglary?
ARGUMENT
Kiter Has Failed To Show That The District Court Abused Its Sentencing Discretion
A.

Introduction
Kiter and others stole a case of beer from a convenience store. (R., p. 24.) The state

charged him with burglary. (R., pp. 34-35.) Kiter pled guilty pursuant to a plea agreement. (R.,
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pp. 56-60.) The district court imposed a sentence of five years with two determinate, suspended,
with probation. (R., pp. 68-70, 78-80.)
Kiter violated his probation by moving without permission and committing a new crime,
DUI. (R., pp. 85-110.) He admitted violating his probation. (R., pp. 113-14.) The district court
revoked probation, executed the sentence, and retained jurisdiction. (R., pp. 116-18.) The district
court thereafter returned Kiter to probation. (R., pp. 123-25.)
Kiter violated his probation by drinking alcohol on multiple occasions, including being
intoxicated when arrested for felony attempted strangulation. (R., pp. 127-28.) Kiter failed to
appear for a hearing on the probation violation, and the district court issued a warrant. (R., pp.
135-37.) Kiter was arrested sixteen months later. (R., p. 137.) Kiter admitted violating probation
and the district court ordered probation once again. (R., pp. 139-40.)
Kiter again violated his probation, this time by failing to attend domestic violence training,
failing to pay his fines and fees, failing to perform ordered community service, failing to provide
urinalysis, absconding, and committing a new criminal offense (felony attempted strangulation).
(R., pp. 144-46.) Kiter admitted to violating his probation. (R., p. 149.) The district court revoked
his probation. (R., pp. 149-51.) Kiter filed a timely notice of appeal from the order revoking
probation. (R., pp. 153-55.)
On appeal Kiter contends the district court abused its discretion “by revoking his probation
and executing his sentence without reducing the fixed portion of that sentence.” (Appellant’s brief,
p. 7.) This issue is not preserved for appellate review because Kiter did not request a reduction of
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his sentence at the disposition hearing. 1 If the merits of the argument are addressed, no abuse of
discretion is shown.

B.

Whether The Court Abused Its Discretion By Not Reducing The Sentence Is Not Preserved
For Appellate Review
A district court’s authority to reduce a sentence upon revocation of probation is governed

by Rule 35. State v. Krambule, 163 Idaho 264, 266, 409 P.3d 844, 846 (Ct. App. 2017). If no
Rule 35 motion to reduce the sentence is made at the disposition hearing, the Court may review a
claim of abuse of discretion for not reducing the sentence upon revocation of probation only for
fundamental error. State v. Clontz, 156 Idaho 787, 792, 331 P.3d 529, 534 (Ct. App. 2014).
Because there is no constitutional right to sentence reduction under Rule 35, any error in failing to
reduce the sentence upon revocation of probation is necessarily not fundamental error. Id.
Kiter did not make a Rule 35 motion at the disposition hearing. Rather, he requested that
the district court “terminate his probation with an unsuccessful termination.” (Tr., p. 9, Ls. 2224.) Kiter’s request was effectively for commutation of the sentence to time served. See I.C.
§ 19-2601. Kiter’s claim that the district court abused its discretion by not sua sponte reducing
his sentence upon revoking probation is unpreserved. Because he has not argued that the error is
fundamental, he has failed to present a claim of fundamental error. Because the error he claims is
not fundamental, he has failed to show fundamental error.

C.

If The Issue Is Addressed, Kiter Has Shown No Abuse Of The District Court’s Discretion
“Once a probation violation has been proven, the decision of whether to revoke probation

is within the sound discretion of the court.” State v. Rose, 144 Idaho 762, 765, 171 P.3d 253, 256
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Kiter states in his brief that he filed an untimely Rule 35 motion to reduce his sentence, which is
not an issue he raises on this appeal. (Appellant’s brief, p. 3.)
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(2007). This review is accomplished by addressing whether the district court “(1) correctly
perceived the issue as one of discretion; (2) acted within the outer boundaries of its discretion; (3)
acted consistently with the legal standards applicable to the specific choices available to it; and (4)
reached its decision by the exercise of reason.” State v. Le Veque, 164 Idaho 110, 113, 426 P.3d
461, 464 (2018). Here there is no dispute that Kiter violated his probation. Moreover, the only
element of the abuse of discretion test challenged by Kiter is the district court’s use of reason.
(Appellant’s brief, pp. 5-7.) Review of the record shows that the district court did exercise reason
when revoking probation.
The district court first looked at the fact that Kiter had been on probation for several years
because he had failed to rehabilitate and instead committed new offenses. (Tr., p. 15, L. 22 – p.
16, L. 18.) The district court stated that the goal of probation was rehabilitation and Kiter’s
“history demonstrates just the opposite.” (Tr., p. 18, L. 18 – p. 19, L. 2.) Kiter’s history of
probation violations, new crimes, and failure to rehabilitate despite a rider and other efforts
warranted revocation of probation. (Tr., p. 20, Ls. 1-23.) The district court’s analysis shows that
it exercised reason when it revoked probation.
Kiter contends that the district court abused its discretion by not reducing his sentence
when it revoked his probation. (Appellant’s brief, pp. 5-7.) As noted above, what Kiter requested
below was commutation to time served, not a general reduction of his sentence.
The decision to deny a motion to commute a sentence “will be upheld absent an abuse of
discretion.” State v. Cline, 113 Idaho 90, 90, 741 P.2d 377, 377 (Ct. App. 1987). The district
court rejected commutation to time served on the basis that doing so “would be rewarding [Kiter]
by releasing [him] from probation for not doing anything the court ordered [him] to do in the first
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instance.” (Tr., p. 19, Ls. 11-25.) Kiter has failed to show the district court did not exercise reason
when it denied his request for commutation.

CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 9th day of February, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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